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STATEMENT OF THE CASE 
Nature of the Case 
Michael Jordan Wright appeals from his judgment of conviction for second 
degree murder. He asserts that the district court erred by refusing to permit an expert 
witness to testify regarding the reliability of eye witness identification, by refusing a jury 
instruction regarding the reliability of eye witness identification, and by imposing an 
excessive sentence. This Supplemental Brief addresses the recent Idaho Supreme 
Court decision of Sfafe v. Pearce, and the fact that the document filed in support of the 
State's motion in limine does not appear to be part of the district court record. 
Statement of the Facts and Course of Proceedinas 
The Statement of Facts and Course of Proceedings are set forth in the 
Appellant's Brief and are incorporated herein by reference. At oral argument in this 
case, the Court had a question regarding whether the document filed in support of the 
State's motion in limine was in the record. After oral argument, undersigned counsel 
contacted Ada County District Court, and was informed that no document was filed in 
support of the motion. (Affidavit of Justin M. Curtis.) Additionally, undersigned counsel 
inspected the district court record and confirmed that no document was attached to the 
State's motion. (Affidavit of Justin M. Curtis.) Further, this Court suspended 
Mr. Wright's case pending the release of Sfafe v. Pearce. This brief will address the 
missing document as well as the effect of Stafe v. Pearce on the instant case. 
ISSUES 
1. Did the district court err by excluding testimony from Dr. Malpass regarding the 
reliability of eyewitness identification? 
2. is the attachment to the State's motion in limine part of the record? 
ARGUMENT 
The District Court Erred By Excludinq Testimonv From Dr. Malpass Reqardinq The 
Reliability Of Eyewitness ldentification 
I A. Introduction 
Mr. Wright asserts that the district court abused its discretion by excluding the 
1 
testimony of his proposed expert witness, Dr. Roy Malpass, Ph.D. 
B. The District Court Erred BV Excludinq Testimony From Dr. Malpass Reqarding 
The Reliability of Eyewitness ldentification 
I 
Recently, in State v. Pearce, - Idaho , P.3d -, 2007 WL 15441521 
(Ct. App. 2007), this Court approved of the use of an expert witness regarding 
eyewitness identification. In Pearce, the district court expressed its concern that "any 
opinion Dr. Honts might offer concerning the particular witness identifications in this 
case, including, e.g., suggestibility or tainted memories, begins to tread into 
impermissible ground: the credibility of the witness identification, which is the absolute 
province of the jury as the finders of fact." 2007 WL at *5. This Court concluded that 
such, "reasoning, however, did not necessarily warrant such a broad exclusion of 
Dr. Honts's testimony. Such a rationale does not support disallowing Dr. Honts' 
testimony about procedures and problems associated with lineups and resulting 
identifications in the abstract." Id. "[Tlo testify as to general procedures, there is no 
requirement that the specialized knowledge of an expert witness include the facts of the 
! 
case. Further, as stated in State v. Hopkins, I13 ldaho 679, 681, 747 P.2d 88, 90 
(Ct. App. 1987), '[tlhe lack of direct experience is not fatal to [the proposed expert's] 
qualification but it may affect the weight given his testimony."' Id. "Thus, the district 
court's reasoning concerning Dr. Honts's familiarity with the facts of the present case is 
largely irrelevant in regard to his testimony on eyewitness identifications generally ..." 
Id. 
The ldaho Supreme Court granted review and issued an Opinion on August 28, 
2008. In Pearce, the defendant asserted that the district court abused its discretion in 
determining that Dr. Honts lacked the necessary education, experience, and factual 
background to testify about police lineup procedures and the effect of these procedures 
on identifications. Stafe v. Pearce, 146 ldaho 241, 245, 192 P.3d 1065, 1069 (2008). 
The ldaho Supreme Court reasserted the general principle that such a determination is 
reviewed for an abuse of discretion. Id. Further, the court determined that I.R.E. 702 
"provides that qualified experts may testify in the form of an opinion only if their 
specialized knowledge will assist the trier of fact to understand the evidence or 
determine a fact at issue." Id. at 246, 192 P.3d at 1070. "There must be some 
demonstration that the witness has acquired, through some type of training, education 
or experience, the necessary expertise and knowledge to render the proffered opinion." 
Id. (citation omitted.) "If the court concludes . . . that the witness is not qualified to 
testify as to a particular matter, it is irrelevant whether such testimony would assist the 
trier of fact." Id. 
In concluding that the district court did not abuse its discretion in excluding 
testimony regarding lineups and their effect on identifications, the ldaho Supreme Court 
stated, "Dr. Honts' area of expertise is actually in the field of polygraph testing, which 
was not at issue in this case. Dr. Honts had dealt only peripherally with lineup 
procedures and issues." Id., 146 ldaho at 247, 192 P.3d at 1071. The court concluded, 
like the district court, that "Dr. Honts merely 'acted as librarian' for the defense." Id. 
One of the reasons relied upon by the district court was that Dr. Honts had never 
spoken with any of the witnesses whose testimony was relevant to the issues. Id., 146 
ldaho at 246, 192 P.3d at 1070. Notably, this was not a ground relied upon the ldaho 
Supreme Court in affirming the decision of the district court. The ldaho Supreme Court, 
therefore, did not require that an expert witness regarding eyewitness identification have 
personal knowledge of the witnesses or facts of a particular in case in order to testify. 
Therefore, this Court's conclusion in State v. Hopkins, 113 ldaho 679, 681, 747 P.2d 88, 
90 (Ct. App. 1987), that "[tlhe lack of direct experience is not fatal to [the proposed 
expert's] qualification but it may affect the weight given his testimony," remains intact. 
An expert witness need only have specialized knowledge that will assist the trier of fact; 
he or she need not be familiar the specific facts of a specific case. 
In this case, the district court "question[ed] the reliability of the scientific principles 
upon which Dr. Malpass' testimony rests and whether they are reliable indicators of eye 
witness behavior under the circumstances presented here." (R., p.163.) However, the 
court concluded that, even if it accepted those principles, Dr. Malpass's testimony would 
not be helpful to the jury because "Dr. Malpass does not plan to testify about any 
particular witness but rather intends to testify to the effect generally on perception . . . ." 
(R., p.165.) The court determined that "Wright's expert is no more qualified than the 
average juror to determine the credibility of the particular eye witnesses' testimony." 
(R., p.165.) 
However, there is no requirement that the witness testify to a particular 
witnesses' credibility. The ldaho Supreme Court did not take issue with Ms. Pearce's 
desire to have an expert testify to the effect of lineup procedures on identifications, it 
took issue only with the person chosen to do so: 
[allthough there are grounds for concern regarding various aspects of the 
lineup procedures, particularly the photo lineups, and though it would likely 
have been helpful to have testimony from an expert on the matters the 
district court found Dr. Honts did not have the proper credentials to opine, 
we cannot fine that the district court abused its discretion . . . . 
Pearce, 146 ldaho at 247, 192 P.3d at 1071. 
It was not the fact that Dr. Honts would testify to lineup procedures and 
identifications generally that concerned the ldaho Supreme Court; it was simply a matter 
of Dr. Honts' credentials. This concern cannot be present in the instant case. 
Dr. Malpass testified that he was a professor of psychology and criminal justice at the 
University of Texas El Paso, had a Ph.D from Syracuse University, and had "been 
researching this question and related aspects of it since 1969." (Tr., p.1 I, Ls.11-17.) 
He began publishing in the field of eyewitness identification in 1969 and his "most 
recent publication, a pair of publications, [was] an examination of the research literature 
and the thinking about sequential and simultaneous line-ups." (Tr., p.12, Ls.21-25.) He 
was on the editorial board of the Journal of Law and Human Behavior, "which is 
arguably the primary publication and primary journal in this field." (Tr., p.13, Ls.5-7.) 
He had worked with the Department of Justice on "the development of model 
procedures for eye witness identification" and had worked with the State of Illinois on an 
"evaluation program comparing simultaneous and sequential line-ups." (Tr., p.13, 
Ls.11-16.) He had previously testified in federal court and had testified in state courts in 
California, New Mexico, Texas, New York, Delaware, and Florida. (Tr., p.13, Ls.22-25.) 
In conducting experiments on eye witness identification, Dr. Malpass followed the 
"control procedures of scientific investigations," meaning "that different observers 
observing the same thing," using the "experimental method." (Tr., p.14, L.17 - p.15, 
L.13.) Dr. Malpass acknowledged that, "I can't see inside the witness's head," and that 
"I can talk in more general terms about the effect of various events. The jury as the 
finders of fact are in the unfortunate position, I think, of having to make decisions about 
what the person saw, how good of quality of information the witness probably had." 
(Tr., p.27, L.20 -p.28, L.lO.) 
Dr. Malpass discussed a number of factors that can influence an eye witness 
identification. He testified that "the error rate would be 50 percent greater when viewing 
a cross-race identification rather than an own-race identification." (Tr., p.30, Ls.18-20.) 
Further, if a "subject's photograph is made available in the press . . . there will be an 
enhancement of the likelihood that the same person will be chosen at a subsequent 
identification procedure." (Tr., p.34, Ls.10-23.) "The presence of a weapon in the vision 
of the witness has an effect that decreases the accuracy of the verbal description of the 
offender . . ." (Tr., p.33, Ls.13-17.) Dr. Malpass testified that "confidence [in an 
identification] is easily manipulated" by witness feedback about the accuracy of the 
identification. (Tr., p.35, Ls.22-25.) 
Dr. Malpass's research was supported by the numerous articles submitted in the 
Offer of Proof for his testimony. (Augmentation.) He is arguably the most experienced 
person in his field; unlike Dr. Honts, Dr. Malpass would have testified to what was 
actually his expertise, and what he had been working on since 1969. Despite the fact 
that the district court had concern about the "principles" relied upon by Dr. Malpass, the 
district court is not an expert on scientific procedures, and all indications are that the 
type of research conducted by Dr. Malpass is typical of this particular field. He had 
been declared an expert witness many times in many different courts. He possessed 
the requisite specialized knowledge to testify in this case. 
Further, his testimony would have assisted the jury. Dr. Malpass testified to 
many factors that were outside the common experience of a juror in this field, such as 
cross-racial identification, weapon focus, and assertions of confidence by a witness. 
None of these factors are within the experience of a juror. Finally, the district court's 
emphasis that Dr. Malpass could not assist the jury in evaluating a particular eye 
witnesses' testimony is irrelevant; he could have testified to the result of his studies in 
general, and the jury could have given his testimony the weight it felt it deserved in 
evaluating the testimony in this case. His testimony would have assisted the jury in 
doing so, and the district court abused its discretion by excluding Dr. Malpass's 
testimony in this case. 
The Attachment To The State's Motion In Limine Does Not Appear To Be Part Of The 
Record 
A. Introduction 
At oral argument in the instant case, this Court questioned whether the 
attachment to the State's motion in limine was part of the record. It does not appear to 
be. 
B. The Attachment To The State's Motion In Limine Does Not Ap~ear To Be Part Of 
The Record 
Following oral argument in this case, undersigned counsel contacted the district 
court and requested a copy of the attachment to the State's motion. (Affidavit of Justin 
M. Curtis.) Upon being told that no document was attached, undersigned counsel 
inspected the file at the district court and confirmed that there was no attachment to the 
State's motion in the district court file. (Affidavit of Justin M. Curtis.) Thus, this 
document does not appear to be part of the record. 
Counsel uses the term, "appear" because the document may accidentally be 
attached to the Offer of Proof filed by Mr. Wright. (See Augmentation.) Following 
Exhibit G in the Offer of Proof is a document listed as "Attachment A." (See 
Augmentation.) This document is not among those listed as being filed in the Offer Of 
Proof. (See Augmentation, pp.3-4.) Unlike the other attachments, which are listed as 
"exhibits," this article is listed as an "attachment;" the State uses "Attachment 1" to 
describe the document submitted in support of its motion. (See Brief in Support of 
State's Motion in Limine.) 
The district court described the document as one that "summarize[ed] the 
studies. That document actually indicated that eye witnesses are very consistent on the 
essential details. It was the less important details that varied, like the color of shoes 
and other non-essential details." (R., p.163.) "Attachment A" does summarize a 
number of studies. However, it does not conclude that eye witnesses are very 
consistent on the essential details; it acknowledges that jurors overestimate the 
accuracy of identifications and base their decisions in part on witness confidence, which 
is a poor predictor of accuracy. (See Attachment A, Eyewitness Identification And 
Common Sense, p.349.) It does state, "jurors exposed to inconsistent testimony 
perceived the eyewitness as less credible and the defendant as less culpable. When 
exposed to inconsistencies concerning central details, jurors were less likely to convict." 
(See Attachment A, Eyewitness Identification And Common Sense, p.350.) 
Because Attachment 1 does not see'm to be part of the district court record, it 
should not be presumed to support the district court's decision to exclude Dr. Malpass's 
testimony. The State is required to make available on appeal a record that is sufficient 
for adequate appellate review of the alleged errors in the proceedings below. State v. 
Strand, 137 Idaho 457, 462, 50 P.3d 472, 477 (2002). Because is it not Mr. Wright's 
fault that this document is apparently not part of the record, it would be a violation of 
due process to punish him by presuming it supports the district court's order. 
However, even assuming that the document says what the district court 
describes, it does not support the district court's order. At most, it suggests that 
different studies may have produced different results, and the district court is 
substituting its view of what studies to rely upon for those of experts in the field. Any 
document that suggests that witnesses are more consistent on "essential" details would 
go to the weight of Dr. Malpass's testimony, not its admissibility. Regardless of the 
content of this document, Dr. Malpass is an acknowledged expert in the field of 
eyewitness identification; it has been his area of focus for nearly thirty years. The State 
would have been free to cross-examine Dr. Malpass regarding the results of other 
studies, but this does not change the fact that Dr. Malpass possessed scientific 
knowledge that could have assisted the trier of fact in the instant case as he could have 
testified to the effects of things such as cross-racial identification, weapon focus, and 
witness confidence, all of which are outside the experience of the average juror. The 
district court erred by exciuding Dr. Malpass's testimony. 
CONCLUSION 
Mr. Wright requests that his conviction be vacated and his case remanded for 
further proceedings. Alternatively, he requests that this Court reduce his sentence or 
remand the case for a new sentencing hearing 
DATED this 12'~ day of November, 2008. 
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